Police Misconduct Case Analysis:
Constitutional Violations and Property
Rights Abuse

Case Summary

This case involves serious police misconduct where South African Police Service (SAPS)
officers allegedly intimidated a property owner on their own premises, failed to establish
basic facts, and acted solely on claims from a trespassing ex-guest who had illegally
retained property keys.

Key Facts Extracted from Documentation

1. Background - Guest House Arrangement

 Property: Terrace House Rivonia, 121 12th Avenue, Sandton

* Property Owner: Nicolas Brett (N Brett Investments 1 CC)

- Ex-Guest: Mabazole Matiwane (ID: A1127263)

+ Arrangement: Strictly prepaid guest house accommodation (NOT a lease)
+ Outstanding Debt: R8,250 for 11 days at R750 per night

+ Payment Terms: Advance payment required, no credit extended

2. Legal Violations by Ex-Guest

+ Debt Acknowledgment: Multiple written and verbal acknowledgments of debt

+ Voluntary Security: Offered car keys as security for outstanding debt

- lllegal Retention: Retained security gate remote and property keys after vacating
- Trespassing: Continued access to private property without consent or payment

+ Breach of Agreement: Failed to pay despite repeated extensions and leniency

3. Police Misconduct Allegations

- Failure to Establish Facts: Officers did not verify claims or investigate
circumstances

+ Intimidation: Threatened property owner with arrest and handcuffs

+ Constitutional Violation: Undermined Section 25 property rights



- Racial Bias: Alleged "Black on White racism" in officer attitudes

- Belligerent Conduct: Demeaning and intimidating behavior toward property
owner

+ Unlawful Demand: Forced property owner to release goods against outstanding
payment

- Trespassing Facilitation: Enabled illegal access by unverified person

4. Constitutional Framework Violated

- Section 25(1): Property rights protection

+ Section 2: Constitutional supremacy

- Section 205(3): SAPS mandate to protect property, not undermine it
* Ad Coelum Doctrine: Exclusive property rights within boundaries

5. Legal Precedents and Authorities

+ SAPS Act 68 of 1995: Police duty to protect property rights

+ Trespass Act 6 of 1959: Unlawful occupation provisions

* Prevention and Combating of Corrupt Activities Act (PRECCA): Anti-corruption
measures

+ Constitutional Law: Property rights supremacy

6. Damages and Impact

+ Financial Loss: Outstanding debt of R8,250 plus storage fees

- Constitutional Violation: Deprivation of property rights

+ Intimidation: Psychological harm and distress

+ Security Breach: Ongoing risk from retained keys
 Reputational Damage: Public undermining of property rights

7. Evidence Available

+ WhatsApp communications showing debt acknowledgment
+ Written payment policies and agreements

* Formal demand letters

+ Constitutional notices served

* Photographic evidence (ID document)

+ Witness testimony of police conduct

8. Remedies Sought

- Immediate: Return of keys and payment of debt



- Disciplinary: Action against police officers involved

- Constitutional: Review of police training and procedures
- Financial: R500,000 damages for constitutional violations
- Systemic: Reform of police education on property rights

Legal Strategy Framework

1. Constitutional Challenge

+ Section 25 property rights violation
+ Section 2 constitutional supremacy breach
- Section 205(3) SAPS mandate violation

2. Civil Claims

+ Damages for intimidation and harassment
+ Constitutional damages for rights violation
+ Storage fees and outstanding debt recovery

3. Criminal Complaints

* Theft of keys and security remote
* Intimidation and harassment
+ Potential corruption or bias

4. Administrative Action

* IPID complaint for police misconduct
« Disciplinary proceedings against officers
+ Training reform recommendations

Next Steps for Documentation

1. Social media awareness campaign

2. Formal letters to IPID and President

3. Documentary-style newspaper article

4. Government gazette notice for damages

5. Constitutional court challenge preparation



Research Findings: Legal Framework and Precedents

Constitutional Framework

Section 25 - Property Rights

The Constitution of South Africa, 1996, Section 25(1) states: "No one may be deprived of
property except in terms of law of general application, and no law may permit arbitrary
deprivation of property."

Key principles: - Property rights are constitutionally protected - Deprivation must be in
terms of law of general application - No arbitrary deprivation is permitted - Property
includes more than just land (Section 25(4)(b))

Section 38 - Appropriate Relief

"Anyone listed in this section has the right to approach a competent court, alleging that
arightin the Bill of Rights has been infringed or threatened, and the court may grant
appropriate relief, including a declaration of rights."

Constitutional Damages Precedents

Fose v Minister of Safety and Security (1997)

* First case to address constitutional damages

+ Court recognized that "appropriate relief" can include damages where necessary
to protect constitutional rights

« Established that constitutional damages are available for rights violations

« Distinguished between punitive and compensatory constitutional damages

Key Principles from Constitutional Court:

1. Constitutional damages are available where delictual remedies are insufficient
2. Damages must be "appropriate relief" for the constitutional violation

3. Courts can fashion new remedies to protect constitutional rights

4. Constitutional damages serve to vindicate constitutional rights



SAPS Mandate and Limitations

Section 205(3) of Constitution:

"The objects of the police service are to prevent, combat and investigate crime, to
maintain public order, to protect and secure the inhabitants of the Republic and their
property, and to uphold and enforce the law."

SAPS Act 68 of 1995:

+ Police duty to protect property rights, not undermine them
+ No authority to intimidate property owners
* Must act within constitutional bounds

IPID Complaint Process

Jurisdiction:

IPID investigates: - Deaths in police custody - Deaths as a result of police actions -
Discharge of official firearms - Rape by police officers - Torture or assault by police
officers in execution of duties

Process:

1. Must first report to local police station

2. Only report to IPID if police fail to assist

3. Can lodge complaint in person, by phone, letter, or email
4. IPID contact: 012 399 0000

Video Evidence Analysis

Critical Evidence Provided:

1. Video footage showing illegal police entry without warrant
2. Property owner's repeated demands for police to leave

3. Clear documentation of recording the incident

4, Evidence that police failed to establish facts

5. Proof of police acting as agents for trespassing ex-guest

6. Demonstration of intimidation and threats of handcuffs

7. Evidence of conditional hypothec over property

Constitutional Violations Documented:

+ Section 25(1): Arbitrary deprivation of property rights



« Section 14: Privacy rights violation (illegal entry)
+ Section 12: Freedom and security of person (intimidation)
+ Section 2: Constitutional supremacy undermined

Damages Framework

Constitutional Damages Available For:

1. Violation of constitutional rights

2. Inadequacy of delictual remedies

3. Vindication of constitutional principles
4. Deterrent effect against future violations

Quantum Considerations:

+ Severity of constitutional violation
+ Impact on constitutional order

+ Deterrent effect required

+ Vindication of rights principle

* Precedential value

Legal Strategy Recommendations

Immediate Actions:

1. IPID complaint for police misconduct

2. Constitutional court application for damages

3. Criminal charges for illegal entry and intimidation
4. Civil claim for constitutional damages

Long-term Objectives:

1. Police training reform on property rights
2. Systemic change in SAPS procedures

3. Constitutional precedent setting

4. Public awareness of property rights

Supporting Legislation

Trespass Act 6 of 1959:

+ Unlawful occupation provisions
* Property owner protection rights



Prevention and Combating of Corrupt Activities Act (PRECCA):

* Anti-corruption measures
+ Penalties for abuse of office

Independent Police Investigative Directorate Act:

+ Police oversight mechanisms
« Complaint procedures
« Disciplinary processes
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